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COMPLAINT.
Plaintiff, LINDA ROBINSON, individually and on behalf of herself and all persons

similarly situated, sues Defendant, FIRST HAWAIIAN BANK, and alleges as follows:

INTRODUCTION
1. This is a civil action seeking monetary dalﬁéges, restitution, declaratory relief, and
injunctive relief against Defendant_ FIRST HAWAIIAN BANK (“FHB” or “the Bank”), arising
from FHB’s routine . practice of wiongfully. aSsesk?‘ing:,;gxerglfraft fees on certain debit cal'd
transactions and usurious_lx assessing what FHB call_s a “Continuous OD FEE” on certain checking
accounts,
2. At the moment debit card transactions are authorized on an account with positive
-available funds to cover the transaction, FHB immediately decrements the consumer’s checking
accounts for the amount of the purchase and sets aside avaiieilble funds to cover that specific
transaction, As a result, and with limited exce ptions,' customers® accounts always have sufficient
available funds to “cover” these transactions throughout 'théjr entire life-cycle.
3. However, FHB still assesses criﬁpling $30 overdraft fees on many of these
transactions, in violation of its promises not to do so.
4, Despite putting aside sufficient available funds for debit card transactions, the Bank
charges overdraft fees on those same transactions if they purportedly settie-—days later—into a

negative balance (“Authorize Positive, Purportedly Setile Negative Transactions” or “APPSN

Transactions™).

' A small number of debit card transactions settle for an amount differcnt than the amount initt ally
authorized.




5, Here is how it works, A customer’s -'ax;‘;lﬂ'abl;e funds are the funds that FITB
considers “available” for itrnﬁedia;teilse'; avai}able funds 1‘eﬂe'ctva real-time snapshot of all account
activily. Therefore, “available funds” are adjusted,, in' real-time, to account for debit card
transactions at the instant they are made, When a cns'fox.ﬁér makes a purchase with a debit card,
FHB sequesters the fimds needed to pay the transaction, subtracting the dollar amount of the
transaction from the customer’s available funds, Such funds are not available for any other use by
the accountholder, and such funds are specifically associated with a given debit card transaction.

0. That means when any subsequent, intervening dt?bit transactions are initiated on a
checking account, they are compared against an aﬁailable funds;( amount that has been reduced to
account for earlier debit card transactions. This means that many subsequent transactions incur
overdraft fees due to the unavailability of the funds sequestel ed for those debit card transactions,

7. Still, despite keeping those held funds off-limits for ather transactions, FHB
improperly charges overdraft fees on APPSN Trausaétio;is—~which always have sufficient
available funds to be “covered,” o

8, There is no justification for these practices, other than to maximize FHB’s overdraft
fee revenue. APPSN Transactions only exist becanse intervening checking account transactions
supposedly reduce the “available funds” on an account, But FEHIB is free fo protect its interests and
either reject those intervening transactions or charge overdraft fees on those intervening
transactions—and it does the latter to the tune of millions of doliars cach year, But FHB was not

content with these millions in overdraft fees. Instead, it sought millions more in overdraft fees on

APPSN Transactions.




9, __Besides being deceptive, unfair and uncoi;é_oionable, these practices breach
promises made in the Bank’s account documents, which fundamentally misconstrue the true nature
of the Bank’s processes apd practices.

10.  Debit card transactions take place in two parts: part one; is when the consumer
initiates the transaction at a merchant. Part two is when money is transferred to the merchant. The
latter takes place days after part one, and it happen's it the m‘idcllle. of the night in a process the
banking industry refers to as “nightly batch posthjlg."_’ ' o

1. Indeed, while the account docnments state _'thét overdraft fees will be assessed only
when there are insufficient available ﬁmds—again,- a term of art that refers to a real time, running,
account balance—the Bank wses a different account balance to assess overdraft fees. If it truly
used “available funds™to determine overdraft fees, as it promises, it would not charge overdraft
fees on APPSN Transactions.

12, In actuality, the Bank does not actually use “available funds” to make overdraft
determinations at all—rather, it uses a separate, secret balance during the “nightly batch posting”
process in which many transactions ate posted at once,

13.  The amount of “available funds” do not and_qannot change for APPSN Transactions

during nightly batch processing because that ammjmi: has aﬁeady Beén decremented once—at the
time that consumer actuéllIy initiated the transactioh: ‘ !

14, FHB is not authorized by the account d6;0111n611ts to charge overdrafi fees on
APPSN Transactions, but it has done so and continues to do so, to the tune of millions of dolfars
in consumer harm every year,

15, Separately, a purported “Continuous OD Fee” is assessed by FIB against a

customer’s account, in addition to an initial $30.00 overdraft fee, for each 7-day period that the




account remains ina negative balance condition, In 1'e§1jty,,FHB’s assessment and collection of
the Continwous OD Fee from its customers qdn?sti,ti:liteg?;"liil_lt:erest'fol‘ tlie'use, forbearance, or
detention of money, The .ambuln't of interest charged far exceeds the permissible limit under the
taws of the state of Hawai’i and is, therefore, usurious.

16, Plaintiff and other FIB customers.have_b_ee_u:injured by FIlIB’s pl‘actibes. On
behalf of herself and the putative class, Plaintiff seeks ‘damages, restitution and injunctive relief
for FHB’s violation of the Hawaii consumer protection gleityv,‘u‘nj‘u.si_; entichment, conversion, and
violation of Hawaii’s usuty statylte.v _ e

PARTIES,
7. Plaintiff is a resident of the County, of H_onQIulﬁ? State of Hawal’i, At all times

relevant, Plaintiff patronized at least one FHB branch [ocated on QOahu.
e

18, Defendant FHB, is a state chartered bankwﬁh its l;'eadqua.l“cers and principal place
of business located in Honoluhy, Hawai’i,

19. Among other things, FHB is engaged in the business of providing retail banking
services to consumers, including Plaintiff and menibers of the pailtative Classes, which includes the
issuance of checks and debit cards for use by its customers in conjunction with their checking

accoulits. FHB operates branches, and thus conducts business, throughout the State of Hawai’i,

JURISDICTION AND VENUT,

20.  The Coutt has jurisdiction over Defendant and the claims set forth below because
this cause is a cause not given by statute to other trial coutts and the amount in controversy exceeds
the jurisdictional minimum of this Court.

21.  Venue is proper in this Circuit pursu'alﬁ téI;Iiné@{vaii Kwisad Statutes (“HRS™) § 603-

36(5) because Defendant is subject to personal jurisdiction here and regularly conducts business




in this Circuit, and because all or-a substantial part of the events.or omissions giving rise {o the
claims asserted herein occurred and continue to occur in this Circuit.

OVERDRAFT FEE ALLEGATIONS

22, . FHB issues debit cards to its cllecl_{ing étc_count customers, including Plaintiff,
which allows its customers to have electronic access to their checking accounts for purchases,
payiments, withdrawals and other electronic debit transacti ons.

23. . I'HB charges fees (currently in the a_.]'I'lD_I#I{:EA_)Tf $30) for debit card transactions that
purportedly result in an overdraft due to ihsufﬁcieﬁt;d‘;;ilégie ﬁincis. _

“A. Mechanics of a Debit Card Transaction’

24, A typical debit card transaction occurs in two’par‘ts. First, authorization for the
purchase amount is. instantaneously obtained by the merchant .ﬁ'm_n the Bank, When a metchant
physically or virtually “swipes” a customer’s debit .carc},:.t%le,cr;adit card terminal connects, via an
infermediary, to the customer’s bank, which verifies that t}ie_, Customer’s account is valid and that
sufficient available funds exis( (o “cover” the Atransa;ction amount.

25. At this step, if the transaction is apprqved, FHB immediately decrements the
available funds/available balance in a consumer’s account and sequesters funds in the amount of
the transaction, buf does not yet transfer the funds to the mefohant.

f A, o

26. Sometime thereafter, the funds are act'uaﬁgf transferred from the customer’s account
to the merchant’s account, This is referred to in the banking industry as “posting” or “seitling”—
something which may occur several days after the ‘transact.ion was initially initiated.

27.  There is no change—no inypact whatsoever—-to the available funds in an account
when posting or payment of a transaction that settles i the.same amount for which it authorized

occurs. That is because available funds amounts do not change for debit card transactions that

settle in the same amount for which they were authorized.
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B. First Hawaiian Account Documents

28, In plam clear, and simple langjuage the checking account documents repeatedly
promise that the Bank will only charge oveldmft fees on fransactions with insufficient avallable
'funds to “cdver” a given transaction.

29,  Inits ovérdraft disclosureés, lthe bank states:

.What You Neéd 'ta-Know about Overdrafts and Ovél"draff Fees

An overdraft occurs When you do not have cnough money in your account to cover
a transaction, but we pay it all_YW'lY ;' : i .

30, In account documents, the Bank clemly states tlut it will immediately place debit

holds on debit card transactions:

Holds may be placed on. your account (e.g., for deposits or debit card transactions)
. that will reduce your Available Balance dnd may causeé your account to become
overdrawn.

31, The Bank states that it will immediately 1echlce ﬂ'ief'ava'ilable balance on an account

R

int the amount of the transaction:
How is my Available Balance determined?

Your Current Balance is your balance at the start of the day, plus or minus the
transactions for that day. Your Available Balance is your Current Balance minus
holds on your funds, Holds include deposits with a hold on the amount and debit
card holds for pending purchases or payments using your debit card. Please note
that for certain types of debit card transactions, some merchants obtain
authorizations for a partial amount (such as: gag sts{_tlons) while others may be for a
greater amount (such as restaurants) of the purchase. Therefore, the hold amounts
may not always equal the transaction amount,

32, The Bank assures accountholders that they will not incur overdraft fees on
transactions that do not exceed the available balance:

You can spend up to the amount of your Available Balance after accounting for pending
or outstanding tl&llS&thOllS without incurr mg an overdraft oy insufficient funds

transaction.




33, In addition to making another assurance that available balance, and only available
balance, is the exclusive basis for determiﬁing whcther an overdl'aﬂ fee will be charged on a given
transaction, the Banlk also confirms that over dmits “00(;111 o;ﬂy at the time “you...use your debit
card to make a puw}mse .fot an amount greater than yom Avmlable Balance™:

What is an overdraft?

An overdraft ocours when you write a check, make an ATM transaction, use your

debit card to make a purchase, or make an automatic bill payment or other

electronic payment for an amount greater than your Available Balance.

34, Next the Bank repeatedly states that 1t Wﬂi char ge overdraft fees only when it

“authorizels] and pay[s]” a f,lven transaction into an msuiﬁuent balance—~a clear indication that
these actions of “anthorizing and paying” are coextensive, and overdrafis are only “covered” (and
fees charged) when the transaction initially occurs on an insufficient balance—not when a
transaction is authorized into positive funds:

t

I we do not authorize and pay an overdrat, y0u1 uansactmn will be declined for
point-of-sale transactions or teturned unpaLd for transactions posting to your
account. It we do authorize and pay an overdraft, overdraft fees will apply and you
must repay the overdraft promptly along with any applicable fees.

i

L]

What are the standard averdraft practices that come withﬁny account? ’

We do not authorize and pay overdrafts for the following types of transactions
below unless you sign up for DebitPlus, our oveldraft feature for everyday debit
card and ATM transactions: :

o  ATM transactions
o Everyday debit card transactions

[.]

We pay overdrafts at our discretion, which means we do not guarantee that we will
always authorize and pay any type of ir ar:sacnon If we do not authorize and pay
an overdraft, your transaction will be declined: - '




C. The Account Documents Fundqmenhllv Misconsir ue the BanI( 8 True Qverdr aff: Fee
and Debit Processing Practices : 3

35, The Account Documents misconstrue the Bank’s true debit card processing and
overdraft fee practices in at least four ways: s

36,  First, and most fundamentally, the ‘Balﬂc’jc‘;hafges“c_)'vé_rdraft fees ‘on debit card
transactions for which there are sufficient available funds to “‘cover” the transactions, That is
despite repeated contractual 1‘6presentations th_aﬁ the Bank will only charge overdraft fees on
transa_wtions with insufficient available funds to “coyer:? a given transaction,

37.  The Bank assesses overdraft fees on ABPSN Transactions that de have sufficient
available funds to “cover” them throughout their Iif:lacycle;

38.  Those available funds are sequestered al the moment a debit card transaction is

appro{fed by FHB.

39, Second, the account documents repeatedly state that overdraft assessments are

based on available funds or “available balance.” But inyeality,. the Bank does not even use an
“available funds” calculation or “available balance™ ‘;o détél‘lﬁillc \%}hethel' transactions are eligible
for overdraft fees—it uses a different, secret balance to do so during nightly batch posting.

40,  When the Bank uses a balance other than availéliole balance or funds available —a
secret posting balance—to assess overdraft fees, it Violat_es a confractual promise to use available
balance calculation as the exclusive 'mcthold With.:Whiéﬁ to .ﬂijétei’IEIQille whether overdraft fees will
be assessed.

41, Third, sufficient funds for APPSN Transactions are debited from the account
immediately,

42.  FHB promises it will do this, as noted above.,




43, If it truly complied with these provisions, no overdraft fees could possibly be
assessed on APPSN Transactions,

44, Because these withdrawals take plage .ulg'bn iriitiation, they cannot be re-debited
later. But that is what FHB does when it re-debits the fedsunt duting ni ghtly batch processing,

45.  In reality, the Bank’s actual pracitiice is to assay the same debit card transaction
twice to determine if the transaction overdraws an account—both at the time a transaction is
authorized and at the time of seitlement. (Indeed, some transactions never make it past the starting
gate and generate an overdraft fee at the point of sale, precié_ely because at that assessment they
are overdrawn and because FHB makes a ,dctcrmﬂmﬁmi'éﬁ'.e{uthori-zaﬁon, pursuant fo the contract.)
Then the Bank .1"'11‘31(65 that determination again, at settleﬁ}ent. |

46. At the time of scttlémeﬁt, however, an avai].ai)lq balance does not ch&nge at all for
these transactions pfevious]y authorized iﬁtor goéd funds, As ;Lwh, FHB cannot then charge an
overdraft fee on such a transaction .be(_:ause ﬂie aﬁail_ ab]é= balance hés not been rendered in.sufﬂcient
due to the pseudo-event of settlt.sn.lent S

47, | This disctepancy between the Bank’s actual practice and the contract canses
consumers to incur more overdraft fees than they should.

48.  Insum, there is a wide gap between the Bauk’s practices as described in the account

documents and the Bank’s practices in reality.

D. Reasonable Consumers Understand Debit. Card  Transactions _are Debited
Immediately s S

49.  The assessment of overdraft fees on APPSN Transactions is faﬁdmnentally
inconsistent with immediate withdrawal of funds for debit card transactions. That is because if
funds are immediately debited, they cannot be deple’ted by intervening transactions (and it is that

subsequent depletion that is the necessary condition of’APRSN Transactions). If funds are
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immediately debited, then, they are necessarily applied ‘to‘ the debilt card fransactions for which
they are debited.

50. - FHB was, and is, aware that this 1s preéisely how its accountholders reasonably
understand debit card transactions o work.

51.  THBis well aware that many consumeré Ipref;a.r debit cards for these very reasons.
Consumer reseairch indica’{es that consumers prefer debit cards as a budgeting device; because théy
don’t allow debt like credit cards do; and because the 1_nonéy- comes directly out of_ a checking
account.

52. Consumer Action, a national nonprofit;, consimer education and advocacy
organization, advises consumers determining whether they should use a debit card that “[thhere is
no grace period on debit card purchases the way there is on credit card purchases; the money is
immediately deducted from your checking account. Also, when you use a debit card you lose the
one or two days of “float” time that a check usuélly takes to c}ear.” See hitp://www.consumer-
éwtion.org/helpdesldarticles/what_do_i_need_to_lmow_about;us'h1gua7debit_card (last wvisited

January 27, 2016) (emphasis added),

53, This is a large part of the reason that debit cards have risen in popularity, The
number of terminals that accept debit cards in the United States has increased by approximately
1.4 million in the last five years, and with that increasing ubiquity, consumers have (along with
credit cards) viewed debit cards “as a more coﬂvenienﬁ'l'oﬁt'i(.)n' than refilling their wallets with cash

from an ATM, 72

*Maria LaMagna, Debit Cards Gaining on Case for Smallest P-:zu'c!’?ases, MARKETWATCH, Mar.
23, 2016, hitp://www.marketwatch.com/story/more-people-are-using-debit-cards-to-buy-a-pack-
of-gum-2016-03-23
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'54.  Not only have consumers increas_ipgly $11bstitutéd cash with debit cards, but they
believe that a debit card purchase is the functional equivalént to a cash purchase, with the swipe
of a cai‘d equating fo haﬁding over cash, .pe'rmanen‘tly and irreversibly, The FHB account
agreement’s statement that providing a debit car}d%q A r}}:é;;?he?;}t “authorizefs] the third party to
withdraw funds from your account at . . . [the] point of sale terminal,” Tully suppotts the reasonable
belief that once a debit card is swiped and authorized into gvailable funds, the purchase is complete,
just like a cash purchase, Despite this contractual representation, FHB still manages to charge
overdraft fees on the APPSN Transactions days after they settle into positive funds.

55,  FHB. was. aware of a consumer perception that debit traﬁsactions reduce an
available balance in @ specified order—namely, the order tile transactions are actually initiated-—
and its account agreement only supports this percépﬁoi’lf o

E. Plaintiff’s Experience v

56,  On April 8, 2016, Plaintiff was assess’ecli;‘_two ovetdraft fees (each in the amount of
$30.00) for two debit card transactions in the ,amqg%lﬁ of $15;68 and $20.00 that cach occurred
and were authorized on April 7, 2016, despite her hﬁving a positive balance in excess of the total
of those transactions at all times on April 7, when they wer(; authorized and made,

57.  Thus, Plaintiff’s account was assessed overdraft fees due to a negative “available
balance” that was generated by transactions that occurred subsequent to the {ransactions which
were authorized into a positive “available balance,” but had not 3;61: settled to Plaintiff’s account.

58.  FHB assessed overdraft fees on the held transﬁctions even though it had sequestered
available funds for those transactions at the (ime thdy were authorized.

CONTINUOUS OD FEE ALLEGATIONS

59.  The gist of the Continuous OD Fee is as follows: If the account of Customer “A”

ig in overdraft status (i.e. negative balance) by $50.00 farexample, FHB first charges an overdraft
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fee of $30.00 per transaction. However, if Customer A fa.i_ls to _i‘epienish his or her account to bring
the balance to a positive figure within 7 days, then the bank assesses an additional $10.00 fee, as
provided f01_' in FHB’s account disclosures, againsf: the account of Customer A for having extended
this credit for the 7-day time period, -

60.  Unlike an initial overdraft fee, the Continuous OD Fee is an additional charge to a
customer for which the bank has provided,nothing new :i'n tﬁé Way. of services. The charge is based
solely on the alleged indebtedness to the bank re;naiﬁing_ unpaid by the customer for a period of
time. |

61.  Byway of baékground, overdraft f;e!;“‘s;l%y;%;tggm}, z}!splbstalltial source of revenue for
banks for a number of years. Overdraft fee revehu.es.-(;c:nﬁinue to proliferate. As techmology has
rapidly prown and enabled bank customers new ways to access thve' money in their accounts,
overdraft episodes and the aftendant imposition of overdraft fees have skyrocketed. Recent reports
from the U.S. Consumer Financial Protection Buieau (“CFPB”)_, for example, show that a broad
investigation has been launched regarding bank oﬁcrdraﬂ practices and procedures due to its
concern that the growing cost of overdraft pracfi‘ces coglcl place bank custoniers at unnecessaty
risk, In 2012 alone, banls took in approximately $732 bi[l-icl)tilin dvérdraﬂ-related fees.

62.  As a recent CEPB report reflects, “sustained negative balance” fees (a term
synonymbus with Continnous OD Fee) are becoming _po_pul;a_r; with banks and account for nearly
10% of total overdraft-related fees collected by Bdnks‘Wlnch infpose such charges. Aocording to
the CFPB report issued in July 2014, once a bank charges its customer a sustained overdiaft fec
on day five, the negative balance is likely cured by the custénier within just a few days, rather than
weeks. As such, the bank’s extension of credit to its overdrawn customer is typically very short-

term, Moreover, most negative balances created by an overdraft are not high figures. Nearly two-
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thirds of transactions that cause overdrafis were for ‘BSO 00 or less. As these statistics highlight, a
bank’s éxposure for carrying a custo'mé'r’s over&'aft is or_d'inarily very small and limited, But rather
than charging legally permiséible interest until its customer cures the overdraft balance, FIIB

instead charges a Continuning Negative Balance fee that in reality is interest at an illegal rate.

A, First Hawaiian Bank’s Piractice |

63.  The specific issue in this case is FHB’s practice of deducting the Continuous OD
Fee from the accounts of its customers, including Plaintiff and others similarly situated. Under this
practice, if the customer fails to repay the full amount of the overdraft and the overdrafi fees within
7 days, the bank charges a Continuous OD Fee of $10.00, FHB 1'éndé1's no additional service to its
customers in exchaﬁg‘e for charging this exira fee other than advancing the original money to a
customer’s account in an amount to cover the overdraft, for v;rhjch_ﬂie bank previously chatged the
initial overdraft fee(s). FIIB uses the fact that it }iés foaned ‘fu’_nds to its customer as a pretext to
justify charging the customer a secondary service.char ge that ﬁ);ceeds lawful limits, rendering the

Continuous OD Fee a usurious charge, R

64.  FHB charges a fee against any account inerely by virtue of the customer failing to
pay the bank a specific sum of money (the amount of the overdraft) for a period of 7 days. There
is nothing in FHB’s written materials disclosing that this additional “fee” is, in reality, a charge of

interest on extended credit.

B. Plaintifi’s Experience

65.  In Plaintiff’s case, her “Account Activity” statement for the date range May 1, 2016
through July 1, 2016, shows that she went into oxfcrclgai;t _:status on June 14, 2016, and that her
accountremained in that status until June 23, 201'6.; [E

66, On June 21, 2016, FHB charged Plaintiff a Continupus OD Fee of $10.,00.

67, Between June 14, 2016, and June_i '.2_.1,:?Qlll{i,_.P.la_intiff’s negative account balance
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Wiyt

fluctuated between negative $85.68 on June 14, 2016, to negaftive $250.68 on June 21, 2016. On
June 21, 2016, after FHB charged tile'f};l0.00 Continu‘(_)us OD Fee, her account balance was
negative $250.68. . ) '

68. The $10.0Q Continq_ing Negalive Balance fee was in addition fo 4 overdraft fees
totaling $120.00 that FHB also charge‘cf during this same time period for the transactions that
created the “overdraft” status in the first jﬁlace. |

e

CLASS ALLEGATIONS '+

69.  Plaintiff brings this action on behalf of he‘rseltf and all others similarly situated
pursuant to Rule 23 of the Hawai’i Rules of Civil:Procgdure. Thjé action satisfies the numerosity,
commonality, typicality, adequacy, predominal_icé ;fh&i$1§ijél'101'ity requirements of Rule 23,

70.  The proposed Classes are defined as:

All FHB checking account holders in the State of Hawai’i who, from
September 1, 2010, through the date of class certification, were charged
overdraft fees on transactions that were authorized-into a positive available
balance (the “Debit Hold Class™)

All FHB checking account holders in the State of Hawai’i who within the
applicable statute of limitations period prior to the date of filing this
Complaint, through the date of class certification, who were assessed one
or more Continuous OD Fees (the “Usury Class™)

71.  Plaintiff reserves the right to modify or l_a'mél;d the definition of the proposed

Classes before the Court determines whether certification is appropriate.

72, Excluded from the Classes are FHB, its parents, subsidiaries, affiliates, officers and

[ ] R
. t

directors, any entity in which FHB has a controlling ifltél'est, all customers who make a timely
election to be excluded, governmental entities, and all judges assigned to hear any aspect of this
litigation, as well as their immediate family members,

73, The members of the Classes are so numerous that joinder is impractical. The




Classes consists of thousands of members, the idk:ntify of who is within the ]qlowleclge of and can
be ascertained only by resort to FIIB’s records. LY
74.  The claims of the representative Pi:a.i]:ilf‘:i’ff ale typlical of the claims of the Classes in
that the representative Plaintiff, like all Class membc;rs,__wa_s charged overdraft and Continuing OD
Fees by FHB, The reptesentative Plainfiff, like all :nggs:;hembers, has been damaged by FHRB’s
misconduct in that she has been assessed usurious Continuing OD Fees. Furthermore, the factual
basis of FHB’s misconduct is common to all Class members, and represents a common thread of
unfair conduct resulting in injury to all members of the Class. Plaintiff has suffered the harm
alleged and has no interests antagonistic to the interests of any other Class member.
75, . There are numerous common questions of law and fact, and those common
questions predominate over any questions affecting only individual Class members,
76.  Among the questions of law and iact common 10 the Classes are whether FHB:
a. Charged overdraft fees to the Deblt Hold Class on transactions authorized
into a sufficient available balance;
b. Charged interest to its cusfoxh&;ﬁ in the Usury Class under the guise of a
Continuous OD Fee in amounts that violate applicable usury laws;
C. Developed and engaged iI.} an 11nfa§vful practice that mischaracterized or
concealed the true usurious nature of the Contiﬁudus OD Fee te those in the Usury Class;
d. Charged its customer a Continuous OD Fee that bears no relationship to the
actual costs and risks of covering insufficient funds transactiq’ns, and is instead based on the
amount of time credit has been extended when the account is in a negative balance condition; and

e. Plamtlff and other members of the Usul Yy Class have sustained damages as

a result of FHB’s assessment and collection of the Contlnuous OD F ee, and the proper measure of
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damages.

77.  Plaintiff is committed to the vigorous prosecution of this action and has retained
competent counsel experienced in the pro'secution of class actions and, in particular, class actions
on behalf of consumers and against financial institutions. Accordingly, Plaintiff is an adequate
-representative and will fairly and adequately protect the interests of the Classes.

78. A class action is superior to other available niethods for the fair and efficient
adjudication of this controversy, Since the amm}nt_of each ‘i_n‘dividual Class member’s claim is
small relative to the complexity of the litigation, and’ _t'_iu;':a;?fb"tl'le' financial resources of FHB, no
Class member could afford to seek legal redress individually for the claims atleged herein.
Therefore, absent a class action, the Class _memb_ers}.,yvi[llz--g'ont-inue to sutfer losses and FHB’s
conduet will proceed without remedy.

79.  Bven if Class members themselves could afford such individual litigation, the court
system could not, Given the complex legal and factual issuesAinvolved, individualized litigation
would significantly increase the delay and expense to all parties and to the Court. Individualized
litigation would also create the potential for inconsistent ar confradictory rulings. By conirast, a
class action presents far fewer management difficulties, ,allows:claims to be heard which might
otherwise go unheard because of the relative expense of bringing individual lawsuits, and provides
the benefits of adjudication, economies of scale and icompﬁréhensiv.e supervision by a single court.

80,  FHB has acted or refused to act on é‘ounds generally applicable to Plaintiff and
other members of the Classes, thereby making apﬁi'opi‘iafé‘ 'ﬁrial injunctive relief or corresponding

declaratory relief, as described below, with respect to the Classes as a whole.
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FIRST CLAIM FOR RELIER _
Violations of Hawaii’s Uniform Deceptive Trade Practice Act
(On Behalf of the Debit Hold Class)

81.  Plaintiff repeafs and incorporates pa1ag151ph‘s ;fi through 80 above,

82, This claim is asserted on behalf of .the‘tlﬁembers. of the Class pursuant to HRS §
480, ef seq. _ |

83.  Plaintiff is a consumer as defined I;y;I-Ii{S: §:480- 1

84,  HRS § 480-2(a), declares. Liﬁlawﬁ?l";‘tliifafi‘ methods of competition and unfair or
deceptive acts or'praéﬁées in the conduet of any trade or commerce.”

85,  FHB violated HRS Chapter 480 and specifically § 480-2(a), by the conduct alleged
above including, but not limited to, employing the unfair and deceptive acts and practices set forth
herein, .FHB’s conduct of misrepresenting, concealing, suppl_'éssing, ot otherwise omilling ils
actual practices created a likelihood of confusion orof nﬁsun@erstanding.

86.  As redress for FHB repeated and ongoin;g ’Vioiat_ions of HRS § 480-2(a), Plaintiffs
and the Class are entitled o, inter alia, damagés; 1easonablc '.zfttomeys’ fees and costs, and
declaratory relief, pursuant to § 480-13, S | _ A

SECOND CLAIM FOR RELIEF

Conversion
(On Behalf of the Debit Hold Class)

87.  Plaintiff repeats and incorporates paragraphs 1 through 80 above.

88.  I'HB had and continues fo have a duty to maintain and preserve its customers’
checking accounts and to prevent their diminishment through its own wrongful acts,

89.  THB has wrongfully collected overdrafl fees from Plaintiff and the members of the
Class, and has taken specific and readily identiﬁab:]e fonds from tileil' accounts in payment of these
fees in order to satisfy them.

90. FHB has, without proper authorilza'tic;n; .:'éléStillied and exercised the right of
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ownership over these funds, in hostility to the ri;ghts- Oftﬁkailltiiéf and the members of the Class,
without legal justification. ' . _. o ,

91.  FHB continues to retain these funds llnlanLﬂiY without the consent of Plaintiff or
members of the Clas:_s..

92.  FHB intends to permanently deprive Plaintiff and the members of the Class of these
funds.

93.  These funds are properly owned by Plaintiff and the members of the Class, not
FHB, which now claims that if is entifled to their pwnerglﬁp, contraty to the rights of Plaintiff and
the members of the Class, ‘ i i

94,  Plaintiff and the members bf ﬂle é_la_‘és__aﬁ‘g entitled to the immediate possession of
these funds, ‘ B - f

95 | FHB has wrongfully converted these specific, ;and 1'eédily identifiable funds,

96.  FHB’s wrongful conduct is continuing, ‘

97.  As a direct and proximate result of 1trhis Wroﬁgful conversion, Plaintiff and the
members of the Class have suffered and continue to suffer damages.

98. By reason of the foregoing, Plaintiff and the members of the Class are entitled to
recover from FHB all damages and costs permittéd by law, iuGi'uding all amounts that FHB has
wrongfully converted. f ' : |

THIRD CLAIM FOR RELIEF

Unjust Enrichment
(On Behalf of the Debit Hold Class)

99.  Plaintiff repeats and incorporate:s' p’arégraphs 1 'through 80 above, excluding
statements which allege that valid contractual terms govern the challenged conduct,

100, Plaintiff, on behalf of herself and the Class, asserts a common law claim for unjust
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enrichment.

101. By means of FHB’s wrongful conduct alleged h_erei_n, FHB knowingly provided
banking services to Plaitiff and members of f[heAClass that was. unfair, unconscionable, and
oppressive. | I '

102. FI—[E knowingly received and }'Qtainéd \y’rlo_ﬁgﬁﬂ benefits and funds from Plaintiff
and members of the Class. In so doing, FHB acted 'Withi conscious disregard for the rights of
Plaintiff and members of the Class.

103, _ As a tesult of FHR’s wrongful _co;iduct as alleged herein, FHB has been unjustly
entiched af the expense of, and to the detriment of, Plaintiff and members of the Class.

104.  FHB’s unjust enrichment is (raceable to, and resulted directly and proximately
from, the con_duct alleged herein,

105. Under_ the common law doctrine of unjust enrichment, it is inequitable for FHB to
be petmitted to retain the benefits it received, and is still receiving, without justification, from the
imposition of overdeaft fees on Plaintiff and membgrs‘of_ the élass in an unfair, unconscionable,
__ and oppressive manner, FHB’s retention of such fuhds.i_jg'c:iei‘ ch'cuﬁstances making it inequitable
to do so constitutes unjust entichment, R

106. The ﬁnancia! benefits derived by FHB i ghtfully belong to Plaintiff and members
of the Cla_ss. FHB should be compelled to disgorge in. a common fund for the benefit of Plamtiff
and members of the Clasé all wrongful or inequitable proceeds received by them. A constructive
trost should Be imposed upon all wrongﬁll or inequitable sums received by FHB traceable fo
Plaintiff and the members of the Class.

107.  Plaintiff and members of the Class have no adequate remedy at law.
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FOURTH CLAIM FOR RELIEF
Violations of Hawaii Revised Statutes, Clinpter 478 Interest and Usury
(On Behalf of the Usury. Clags)

. 108, Plaintiff repeats and incorporates pal'ggrz_lpim 1 through 80,. as if fully set forth
here'm.

109, Interest, by definition, is compensation for the use or forbearance of money ot as
damages for its detention, typically measured by time, which is exactly the case with FHB’s
Continuous OD Fee. Any such charges imposed on a customer for use or forbearance of money or

{
as dmnagps for its detention —no maitet how labelled by FHB — aive in fact interest aud in this case
usurious, as alléged below, | ’

110, Claims for usury in Hawai’i are goifc;'rngg by Ha\;vdi’i’s interest and vsury statutes,
which are found in Hawai’i Revi_sed Statu?:es § _47:8:_,1___, erseg L

111, Under § 478-1, the Continuous oD Fee is “consumer credit” as the “fee” imposed
is actually credit extended for personal, family, or household purposes in an amount jess than
$250,000.00, Each Continuous OD Fee following the 7-day period is a separate event of the
extension of consumer credit, and a sepatate act of usury.

112, Under § 478-2, the maximum allowable rate of interest that FHB can charge its
customers for this extension of credit absent a written agreement is 10% per year.

113. By assessing and collecting Continuous OD Fec, FHB has knowingly extended
credit t;) Plaintiff and others similarly situated for use in their checking and/or money market
accounts. Such extensions of credit are loans without ér'spe(;if'ic loan agreement.

114.  Although FHB is only permitted to 'clgmrg:é!Plail.lti‘ff and others similarly situated a

maximum of 10% annualized interest on these loans and extensions of credit, FHB has knowingly

charged and coliected Continuous OD TFees from Plaintiff and others similarly sitvated far
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exceeded the legal rate,

115.  Using the maximum amount of Plaintiff’s negelive balance during the relevant
period ($250.68), and applying a 10% aunua]ized. interest rate over a 7-day 'perio.d, the maximum
amount that FHB was legally permitted to charge Plaintiff was $0.48. In this case, FHUB charged
$10.00, which was over 17 times the maximum legal 1‘afe";j*‘. e .

116, The Continuous OD Fees charged to Plamtlff aﬁd-’pthers similarly situated for such
advances of money are egrogiously high, usurious:, a,nc‘l= Iil-l:e.ga'l_-. _

117. By labeling its charge a Coﬁti_nuogs oD 'Feé,‘ FHB cannot mask the frue nature of
the charge, espé_ciaﬁy sin'c‘e.‘ it ovel‘tly'idéntiﬁes in its cﬁscl'osui_'esthat the fee is tied to the time that
the account is in a negati\_le balance condition,

118,  Plaintiffand those similarly situated If_lave_sustained damages based FHB’s violation
of this Ha_vvai’i’s usury laws through its assessment and collection of the Continuous OD Fee.

1‘] 9. The usurious transactions at issue all rocgty'l'é;d within 6 years prior to the
commencement date of this action.

120.  Plaintiff and those similarty situated' are en’;iﬂed fo recover the usurious interest

they paid under § 478-5, which provides: - e

I a greater rate of interest than that permitted by law is contracted for with respect
o any consumer credit transaction, any home business loan or any credit card
agreement, the contract shall not, by reason thereof, be void. But if in any action on
the contract proof is made that a greater rate of interest than that permitted by law
has been directly or indirectly contracted for, the creditor shall only recover the
principal and the debtor shall recover costs. If inferest has been paid, judgment shalt
be for the prineipal less the amount of interest paid.

121, Plaintiff and those similarly situated hereby demand recovery of the amounts owed

to them as a result of the violations asserted herein.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff and the Classes demand a trial on all claims so triable and
22




judgment as follows: . _ s , .
1. Certifying this matter as a Class Action pursuant to Rule 23(b)(2) and 23(b)(3);
2. Designating Plaintiff as an appropriate Class Répresen_tative; :

3. Awarding Plaintiff and the Classes damages;

4, Awarding injunctive and declaratory relief’

5. Awarding Pre-judgment interest at the maximum rate perlﬁitted by applicable law;
0. Awarding reasonable attorneys’ fees;

7. Awarding Costs and disbursements assessed by Plaintiff in connection with this

5y
|

action, including reasonable attorneys’ fees pursuant to applicable law; and

8. Such other relief ag this Court deems ust and propet,

Dated: HFONOLULU, HAWAPL January” 2017,
JOHN FRANCIS PERKIN
BRANDEE J.X, FARIA

Attorneys for Plaintiff
LINDA ROBINSON,
individually and on behalf

of all others similarly sitvated,
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"IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAT'I
17-1-0167-07 KTHN

LINDA ROBINSON, individually and on ) Civil No.
behalf of all others similarly situated, ) (Class Action)
: )
Plaintiff, )  DEMAND FOR JURY TRIAL
vS. ) : .
) R A
FIRST HAWAIIAN BANK and DOE ) : :
DEFENDANTS 1-50, )
)
Defendants, )
)
DEMAND FOR JURY TRIAL

Plaintiff LINDA ROBINSON, individually and on behalf of all ofhers similarly situated,

hereby demands a trial by jury as to all issues so triable in the above-entitled cause,

DATED: Honolulu, Hawaii, January 27, 2017,

10 8 PERKIN
BRANDEE I K. FARIA

Attorneys for Plaintiff
LINDA ROBINSON,
individually and on behalf

of all others similarly situated.




INTHE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAFT

LINDA ROBINSON, individually andon ) * CivilNo, ¢~ '~ ® 167-00 K T K

behalf of all others similatly situated, ) (Class Action)
Plaintiff, ) SUMMONS
VS, )
)
- FIRST HAWAIIAN BANK and DOE )
DEFENDANTS 1-50, )
)
Defendants, )
)
SUMMONS
STATE OF HAWALI |

| To the above-named D_efcl.ldallt(;}): N
You are hereby summone-d;.and retz.luiréd.tﬁ ﬁlOW[’{fll the Céurt and serve upon PERKIN &
FARIA, LLLC, attorneys for Plaintiff, whose address is Davies Pacific Center, 841 Bishop
Street, Suite 1000, Honolulu, Hawaii 96813, an answer té the Complaint which is herewith
served upon you, within twenty (20) days after service of this Summons upon you, exclusive of

the day of service, If you fail to do so, judgment by default will be taken against you for the

relief demanded in the Complaint.

This Summons shall not be personally delivered between 10:00 p.m, and 6:00 a.m. on
premises not open to the general public, unless a judge of the =_a‘oove—en’ritle‘d court permits, in
writing on this Summons, personal delivery during those homjs. ‘

A failure to obey this Summons may result in an gl_!lﬂ‘}f of default and default

i |
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Jjudgment against the disobeying person or party,

DATED: Honoluhs, NHawaii, JAN 27 201 , 2017,

<
2 ¢
”?‘Rnr HF&{

CLERK OF THE ABOVE-ENTITEED=




